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l¥i- THE UNITED STATES DISTRXCT COtJRT 
TEE> DISTRICT OF GOLIMBXA 



GUMTI'MmMO BAY 
DETAINEE :L IT IGAT lOH' 



) 

) MISC. Eo. C'6"G442 



DECLARATIO'N O'F' MJCIttBL 'V\ HArDSH, 
DIRECTOR, GENTimL. Il^^rELiLXGEN■C:E AGB'NCY 



I. MICHhEL V. HAYDEM, hereby declare and state:- 
1. , I aui' the Director of the .Clentx^al Iritelligetice Agency 
(CIAJ and have served in thiss: capacity .since 30- J^^jay- 2006:'.. in my 



dapa-'cicy as Director ^ 



:ad the CIA arid raanage the Intelligence 



Community■^0 human intellige-nce and open souxce colleetion 
programs on behalf of the Director o-f National lateiligeiice 
[mil] .. I have held a aumbe-r of position-s in the Itttelligence 
Commui^icy. including PriiiciDai Deoutv Director of I^tiosial 



Intel ligeac 



sSi ■ J ,1" 
•— .C 



■am April .2005 to May 2006; Director, 'Kational 



Security .S,gencv/Chie£, Ceirtral Security Service (l^SSk/CBS} , ^ort 
George G. Meade, Mai-yland, fro-m March 139'B tO' April 200'S;-. 
Commander of the Air Intelligence Agerjcy and Director of the 
Joint Ccrt^mand .and Contral ^C^arfare Center^ both b.eadqTj,artsrsd at 
Kelly Air B'orce Base, T^Bxas-, from Januax^y 1396 tO: -SepteiTiber 
1,997; and Director, Intel licence Directcrate, U.S. EurcDean 



Coiranand, Stuttgart, Germany^ from. May 1953 to October X&9B 
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2. X -was a foiir-star general in the Uriiced States Air 
Fox-ce unLil my retirement from che Air For'-ce on 1 July 2D0S and 
h,a\^e ha Id penxQ^^- s "ca £ f pos i t ions at the Pen t. agon. , tbe Mat ional 
Security Council [l<?SC) , arid the U.S. Embassy iii. Sofia, Bulgaria, 
as v;ell as ser^.-ing as Hfeputiy Chief of Staff for" United. Kations 
Ccmmand aud U,S- FC-^rces ?tcrea. I entered active duty in 1969 as- 
a distinqiJished qraduate of the Ressr^/e Officer Training Cor'os- 
program . 

3. I make the followiiig statements based upon my personal 
knbw^ledge and. inforuiation provided to^ irs^ in. 'cny official 

cai3acit%^.. 

.4... * 

4. The pi2:rpos5 of this declaration and my accompanying ■ 
classified declaration is- to de.scri.be for the Court ^why the Ci;?^ 
is exDeriencinq delavs in crcvidinq dccurne.nt.s and information, to 
the Beparcment of Just:ice {DOJl and Depa.rtmant, of- Defense (DOD) 
for use in. hahieas litigation . 

I* PurpQ^'a Of Thia Declaration 
&.,, The Bonmedl'enB Decision. 



5. Through the exercise o-f mv official duties^ I have .been 
advi.sed of thi^' If»S. Scpre'nn.e Court'' s decision in Soumediene \^. 
Eushf 12s S. Ct. 2229 (2 008),^. and its impact on the habeas . 
corpuS' litigation in the Onited States Diabrict Court for the 
District of Colun;biaf which involves indiv^iduais 'decained by rhe 
United Stateis as alien ene9:y conibatants at the U..S. Eaval Base 



2" 
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Guaiatanamo Bay^ Cuba* I understand .that a- majority of these 
pending habeas petitions have be-en transferred to this Court for 
initial rulings on coji^^nvon issues and ad.ministrative matters. I 
also; am av/are that the Ccurt has issued a scheduling ordaz: that 
requires the Government to file fifty factual returns, to the 
habeas petitions per month uuitil the Government ha.^ responded to 
all of the .petitions . 

6. Since the Boumediene decision and the^ entry of the 
■Courtis scheduling order, the CIA has vrorked. -diligently to 
establish a process and devote the personnel resources neces-sary 
to reviev."' the large volume O'f documents and information that the 
Govemnient proposes to include in its factual returns. In lighu 
of the large auan'citv of cases .and the vexv tight schedule, the 
CIA has consolidated, and streamlined the reviev.^ ■profess to the 
maximum e.xtent possible without sacrificing the- care and 
deliberaciO'n that, must be employed co safeguard the naitio.iial 
securicy by protecting classified foreign inteihigence sources- 
and methods from unauthorized disclosure. I have made it clear 
to my senior managers that meeting the Court ^ s- .schedule is a top 
priority for the CIA. To "hat end, I have allocated additional 
TD.ersonixel to those components involved in the habeas review 
process and have directed CIA managers to ensure that such 



3-, 
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personnel have all the resouxces that they need.' Despite this 
.effort^ the CI74. has noc been able to complete its reviev? of ail 
of the first fifty factual return.9 by 29 August .2008. In tbi-^- 
declaration,. I v;ill describe the claasified inf or^^ia.tic>^ 
i^^lplic:ated by the habeas litigation, the^ purpose of the CIA 
review process ; the nature ox the reviev; process,- and the delays 
in completing that process for 'all fifty returns. 

7. This tmclassif ied declaration describes^ to the extent 
po-ssible on the- public record, the reasons- for the delay Id 
completing .all of the factual returns. I respectfully refer the 
■Court to my cl^issified declaration, T/rfiich is. .submitted fox the 
-Cour." ^ s in camera,, ex oa-rte revievr because it conta:ins 



cla..ssif ied information that cannot be disclosed pubdicly in nly 
unclassified declaration . 

B. CIA l-nformatiGn at Issue 

8, Much of the inforination upon which DOD relied in makixig 
its. enemy combat ant deteruiinations and upon which DGJ proposes 
to rely in its factual retur'ns derives from classified CIA 
intelligence- 3:eports,. CIA intelligence reports are classified 
because they contain inforinaticn .that was clandestinely a.cg7aired 
by the CIA; that is, information that is not available from any 
other source. CIxA intelliqence reports also are classified 



- Kort= than fifty CxA attarnays, p^raleaals, subject matter e^qp■erts,, and 
Classification officials are involved In the liaLbeaa' review process.,. 



£ 
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because public disclosure of the iiif .ormacion contained tlierein 
v;ould tend to reveal che clandestine- intelligence activities^, 
sources/ and methods by v.'hieh the CIA collected the info^rmation, 
ijiaauthox^isad disclosure of the classified inforination in CIA 
intelligence reports reasonably could be expected to result in 
damage to the national security^ which includea defense against 
transnational terrorism^ that I describe in ray classified 
declaration. 

g. Before the CIA- can axithorize DOD and 0OJ to include 
classified CIA documents or infox'niation in' the Goveirnment ' s 
factual returns, the CIA. must first determine whether disclosure 
g£ such, inforraaticn ".o the Court;, petitioners' counsel., 
petitioner^'/ o.r the public could- be expected to damage the 
national security. This predictive JAidgment cannot be: tnade on 
an abstract .basis. Rather, such judg-^Tients -xmxst be made by 
experienced, intelligence professionals .after .re-^iew on a 
document -by- document basis. The classified CIA information 
implicated by the habeas litigation, falls broadly into^ thxee 
categor i es- : a ) f oreign gO'Vernment inf ormat i on; b ) foreign 
relations- and foreign activities of the United States;- and c) 
intellig-enoe activities, sources, and metrxods; . I will discuss 
each of these categories of classified info-rmation. in turn,. 

10. First, much of the classified CIA in.form.ation 
implicated -by the habeas litigation v;as provided to the GIA by 



B 
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the intelligence or securicy seip/ices of foreigri governments 
with whom the CI^- has confidential intelligence -sharing 
agreeniencs. Second/ much o£ the classified CIA information 
iraplica.ted by the habeas litigation concerns the foreign 
relations and foreign activities of the United States. Finally,, 
much of the classified ' CIA information implicated by the habea.s 
litigation was collected thx'ough clandestine intelligence 
activities , soux^ces , and n'iethods . 

C- Damaqe to the ^fetional Securitv 

^- —:...— 4:_ 

11,. I recognize that the Coti,rt-haS' not ordered any 
classified infox-mation to be publicly disclosed. Nevertheless^ 
e:<ceptionally grave damag^e ro the national security reasonably ■ 
could be expected to result if the GIA-' s deliberative reviev.^ 
process for the disclosure of classified information, is riot 
followed during the habeas litigation. 

12.. I understand that more than 20'0 habeas •c-etitions have 
been filed in the Liistrict Court. I als.o' understa.ac3 that each 
detainee tyrjically is x^ep.re.sented by several attorneys. As a 
result/ the CIA docuraents ciced in the Government's factual 
returns v/ili be disclosed to several hundred, private a,ttorx^e.y:S 
who' ax:e not employees -of the U.. S. Govex^nment . and who are not 
trained in handling classified information. With Bo many 
untrained individuals allov;ed access- to .such sensitive 
information., I believe chat unauthorised disclosures, even if 



6 
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inadvertent , ari^ ncc. only probable, b-ut inevitable . The degree 
to vrtiich access to much of the classified information inrolicatecl 
by the habeas litigation, is strictly cantrolled and iiiuited to 
onl'v a sfTwall t^ustiber of eiriplcvees o^f the federal covem-raent is 
de^scribed more completely later in rry classified declaxatior:i; - 
Tite: Execati-^/e order and agency x^gnlatiouB c-antrolling access tO' 
classified, information recognise that liuniting the niini±>er of 
people .v;ith access to classified inforraation is a necessary step 
in safegaiarding such informacion.- If the CIA do,e.s not follow 
i.;^s rigorous revie'w process for documents implicated by the 
habeas litigation, the U,S, -Goverr-nient will BOt be able ,to. 
adb63f6 to its carefully administered policy of cGmpartmeiiting- 
its most highly sensitive information, v;hicb would imaeceptably 
increase the likelihccd of unauthorized 'disclosures. 

13. ciH s'ub'jecc matter experts, of >.^hoTn there are a. 
limited number^ -nusc conduce a line-by-line review?- of dacumeats 
determined by DOD and DOJ co be pertinent to a petitioner'^ s 
status as an eneniy combatant to determints v^hether' the documenb 
C-BXi be provided in redacted form to^ petitioner's counsel or if 
it must be T:>rovided onlv to the Court, or no:Ksiblv not. at all. 
As mentioned above, sicrn if leant CiA 'Dersonnel and resciirces have 
been redirected, to meet the Court -'"s habeas schedule. The 
redix'action of these resources is- in an effort ro attempt to 
coniply with the Court's habeas schedule. Wexre tlie CIA to cut 
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corners in iv.s review process or conduct the process wachouc 
sufficieat deliberaxicn reqarding imporxaxxt U.S. national 
security interests., it. 1.13 veirv riossible that intelliqetice 
sources arid meuhcds could be compx'craisad -axid foreign, z'elatio-ns 
diisxrupted,. In that circumstance, there would be exceptionally' 
grave damage to the national -security of the United iStates, 
r-articvilarlv to the CIA's rjriTEarv goal of ^protscting' the count:rv' 
from terrorist artacks. 
XI - Classiflcatian A'athority 

14, The CIA was established by section 104 fa) of the 
National Security Act of 1347 (the Act? i as ■aiBended, 50 O..S.C-A. 
§ 40.3-4. Section 104A ox the Act, 50 U.S-CA.. § 403-4a, 
established the position of Director o£ the Central Intelligeiice 
Acfencv {DCl?i.) , whose d'lities and responsibilities include service 
as head of the CIA and collec-cing inforwration through htiiE.sri 
aoui'ces and by o-thsr appropriate, ■means; correlating and 
evaluating intelligence, related to the national s-ecurity- and, 
providincr a^oironriate dissemination of such, intelliqence; 
providing overall direction nor coordination of the collection 
of national intelligence outside the United Stat.e^ through human 
sources by elemen'cs of the intelligence, community authorized to 
undercake such collection; and performing such other" functions 
and duties related to intelligeiTce affecting, the national 
securiuv as the President, or the DHX, may direct., .a. eaore 



S 
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particularised scacement of the aubhorities of the BCIA and tbe 
■CIA is set forth in sections 1.6 and 1., 7 of Executive Order 
12333 f 5 3 amended.. " 

15. Section lG2Ai;i}(l) of the Act, 50 u.S.CA. § 403- 
l(i)(l), provides that the DUl -shall protect intelligence 
sources and methods £rom unauthorized disclosure,. Under the 
direction of the DWI pursuant to section 1Q2A,, and in accordance 
with section S of che Central Intelligence Agency Act of 1945, 
as amended, 50 U.S.C.A.- § ^roSg., and section. 1.. 6 (d-) of Executive 
Order 12333, as- amended, the Director of the CIA is responsible 
for protecting CIA intelligence -sour-ces and methods from 
-unauthori-.2j:ed disclosure. The documents implicated by the habeas 
■litigation contain, information that, if disclosed, would tend to 
reveal intelligence sources and methods. 

15, In. accordance v.dth section 1.3 Ca) (-2) of Executive 
Order 12 953,-^ the President has authorized me to ex.ercis.e 
original TOP S.3CRET classification authority/' Pursuant to, that 
■authority, I have portion-marked each paragraph of my 



- Exec. Order 123-33.,, r eorincEci rs amended in 50, U.S/C.n, § 401 note 24 (West. 
Supp. 20O&) cUid revised by Exec. Order Ho, 1347,0, 73 fed. P.eg, ^53:2S (Julv 
3.0, 200'8) , 

Executive Order 12958 was au'ended by Exacucive (Drder 1,3 .,2 92-. -S-ee Exec. Order 
no. 1.3292, m F:ed. i?.eg. 153XS (Mar, 28, 2G03) . All citc.tions to ,3x,ec - Orde.r 
NO', 1295B are to the Or-der s,s amended by :Sxec. Cr-der .Mo., 132:92. See: Exec .. 
Order no. 129-58, 3 C.F.H. 333 (1595), reprinted ae amended in 50 uTi.C.A. ■■§ 
4.35 not-e at 1S3 (Wesc Supp . 2C0S:i. 

! Order of" Presideiit, D'=^;si gnat ion under Executive Ord^r ISSSBr 70 i=^ed. Beg,,. 
■21,609 (Apr, 21, 2005), reprinted in U.S.C.A. § 435 note .at 20.S (West Sutip. 
2CGe) , 



Q^ 
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cl.assif.ied declaration with the level of classification and 
control markings necessary for the full protection of the 
information in that paxagraph. The marking ^^U-" denotes 

unclasssif ied information; ''■S denc-tes information- classified at 

the. SECRET level because its unauthorized disclosure, reasonably 
could be expe-cted to cause serious damage co the national 
security; and ^'^TS''^^ denotes information classified at the TOP 
SECRET level because its unauthori-sed disclosure' reasonably 
Gc-uld be expected to- caxis^e exce pt ional ly grave damage to the 
national -security. The portiori-markings oE each paragra.ph also 
may identify whether additional dissemixiation. or a<r:'ceas controls 
ap;plY.. 

17., Section 4.3 of Executive Order 12958 provides that 
certain senior U.S, orficials are a'athori-s'ed to establish- 
'^Special Access Programs"' upon a finding" that.- ^-' the ^mlnerability 
of^ or threat to^, specific infonxiation is- exceptional'* arid "the 
normal criteria for determining eligibility for -access 
applicable to information classified' at the same level are not 
deemed sufficient to protect information- from unauthbri2^.d. 
disclosure." The Director of the CIA is authorized to establish 
Special Access Programs for intelligence activities, sources, 
and methods. Such int-elligence programs, aire called "Sensitive 
Compartinented Information Programs j-" or -SCI Programs-. 



10 
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18. The portion markings also c;0'ntain. "he dissemination 
controls ORCON, or OC. and NOFORN, or m. OHCON (which stands 
for ''Originator Controlled") mear.s that che information cannot 
be 'further dissein-inaced '^:xzha\iz. anthocization from the 
origina.tiz:;g agency, in this case the CXA- :'K)F0R2^' (■v/hich stands 
■for '■'^^]Q Foreign dissemination'") means that: "he inforxnation can 
be disseminatsd to U.S. persons only axid eannot be disseminated 
to foreign nationals. 
x::i:i .. Review- Process in B:afoeas Litigation 

IS-. The CIA did noz r-sceive the first craft factual 
returns until 12 Aug-jsc 2003, and recei\red the iasn batch of " 
factual rer-ums as x"ecently as 25 Au-gnst 2008. Nevez"thelesa|. 
the GIA managed to complete its review of a Bignificant nuTrtber 
of returns by the 2 9 Augu.st 2003 deadline,.''" As a result of its 
iniciai efforts,, the: CIA expects co be .aJbie zo coinplete izs 
reviev^ of axry paxticular factual retu.m v/ithin' thirty days of 
raceipt of hh^ draft return by the CIA. With the benefit of 
increased production of c5rafc factual returns by DOJ and le.s.sons 
learned in co^rtci lacing iti^ review ox this initial set- a-f returns . 
the CIA going forv^ard eacects to he able to increase its rat-^' of 
cdHipiecing reviei^s tov;arcs acconnvodating the Courtis schedule of 
filing- fiftv factual recnrns per month. 



'' In additiQ'n to the factual .returns filed in petitions pending before this 
Court, tire Goverr-n^-Grn V a.lso f:-l':=d during- August IQ^B- ■« -number of factual 
r-s?turns- in o-ecitionH dendma b<^Cai:e Judge L-eon and CTudg-ci Sulll*raTi. 
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IV* Concltxsaoa 

20. In my classified declaration, I ha:ve described the 

■■J ' 

basis for my judcment thac abandoning the rigorous dellberatian 
of the CIA's reviev/ process for;th.e habeas litagation reasonably 
could be expected to "cause except io'iially grave .dia^rnage to the 
national secux^itv bv the disclosures of vex"V sensitive 
infonnation. If the Court desiref^, I am willing to appear 
before the Cour*i: to provide additional information or ansv^er any 
■aiiestions. If imv annaarance is necessaryv I reouest th^t the 
Court conduct the oroceedlngs on an e^ -oarte basis so that I can 
■elaborate on the issues descx-ibed in mv ■classified ^declaration... 

if -k 'ic if 

r 

I hereby declare under penalty o£ perjury .that the 
foregoing is nr'ne and cox"rect,. 

.Executed this J-'l-j-K dav of . aigust, 2-DdS . 





Michael V.. Hayden 

Director _ 

Cen,tral Intellicrence Ag-ency 



1 ">. 



